n 362,

mal i ci ous abuse of process, false inprisonnent, and | oss of
consor -

tium

Thereafter, the bankruptcy court went forward with the contenpt
proceedi ng. After the first day of evidentiary hearings, Alexis
noved

to dismss the proceedi ngs because she had filed the February
13th

conplaint. The court denied Alexis' notion. The evidentiary
heari ng

continued and the court ultimately ruled that Germantown had w | -

*See 11 U.S.C. S 362.



fully violated the bankruptcy stay and that damages for
attorneys' fees
and costs were appropri ate.

On May 11, 1998, the district court referred the suit arising out
of

the February 13th conplaint to the bankruptcy court for

consol idation

with the show cause proceedi ng. By Menorandum of Deci sion dated
May 10, 1999, the bankruptcy court dism ssed all but the | oss of
con-

sortiumclaimin the second action. The court found that the Mat-
thews' clains for violation of Section 362, malicious abuse of
process, false inprisonnment, and malicious prosecution were
barred

under res judicata by Alexis' earlier litigation of the contenpt
appli -

cati on.

The bankruptcy court reasoned that Section 362 permts debtors to
seek consequential and punitive danmages by notion and that the
Mat -

t hews coul d have brought their clains before the bankruptcy court
in

the contenpt hearing. Finding that the Matthews were required to
bring all of their clainms arising out of this same transaction or
occur -

rence at the same tinme, the court concluded that their failure to
do so

barred their subsequently filed clains. The court found that (1)
t he

determ nation that Germantown viol ated the stay order was a fina
judgnent on the nerits; (2) the contenpt case involved the sane
cause of action; and (3) both cases involved the sane parties.

However, the court found that res judicata did not bar Theodore's
claimfor |loss of consortium because the earlier action had only
been

brought by Al exis. The bankruptcy court reasoned that "[a] claim
for

| oss of consortiumis not entirely derivative of the Section
362( h)

claim" Thus, the court found it unreasonable to require Theodore
to

join "his loss of consortiumclaimwith A Matthews' Mtion."

On May 18, 1999, the district court issued a Menorandum and
Order substantially adopting the bankruptcy court's reconmmenda-



tions. The sole point of disagreenent related to the decision of
t he

bankruptcy court that Theodore's claimfor |oss of consortium was
not barred by res judicata. Finding that Maryl and | oss of
consortium

clainms stemfromthe marital entity and that Maryl and woul d not
per -

mt a "lone spouse” to "pursue a free-standing |oss of consortium
claim"” the district court held that res judicata al so barred
Theodore's

claim The court stated,



Unqguestionably, as a natter of Maryl and conmon | aw, not

only are spouses "in privity" in respect to a claimfor
| oss

of consortium but indeed, under state law, a | oss of
consor -

tiumclaimmy only be nmaintained by the entireties, as it
s

a joint claimbelong[ing] to the marital entity, and not
(as in

sone states) a divisible claimmaintai nable by each spouse

i ndi vi dual |y.

Thi s appeal foll owed.

W review a district court decision to dismss on the basis of
res

judicata de novo. See In re Varat Enterprises, Inc., 81 F.3d
1310,

1314 (4th Gr. 1996). Qur review reveals that the district court
was

correct to dismss the Matthews' clains on res judicata grounds.
Wth

regard to the Matthews' clains for malicious abuse of process,
fal se

i nprisonnment, malicious prosecution, and violation of Section
362( h),

we affirmfor substantially the sanme reasons given by the
district and

bankruptcy courts. While the | oss of consortiumclaimraises a
some-

what nore conplicated issue, we agree with the district court
that the

special nature of the claimunder Maryland | aw precludes its
litigation

inlight of the earlier contenpt proceeding. The only elenent in
t he

question with regard to the | oss of consortiumclaimis the
identity of

the parties.

The Matthews contend that res judicata should not bar the | oss of
consortiumcl ai m because the all eged damage to the marital entity
giving rise to the loss of consortiumclaim®"did not have to
automati -

cally be raised in the bankruptcy proceedi ngs." Under Maryl and

| aw,

there are three elenents that nust be established for res
judicata to



apply: (1) identity of the parties; (2) the sanme cause of action;
and (3)

a final judgnent on the nerits in the earlier suit by a court of
conpe-

tent jurisdiction. See Kutzik v. Young, 730 F.2d 149, 151 (4th
Gr.

1984) (citing Alvey v. Alvey, 225 M. 386, 390 (1961)).

The Maryl and Court of Appeals has recently discussed the nature
of loss of consortiumclainms under Maryland | aw, stating as
fol |l ows:

A claimfor loss of consortiumarises fromthe |oss of

society, affection, assistance, and conjugal fellowship
suf -

fered by the marital unit as a result of the physical
injury to



one spouse through the tortious conduct of a third party.

Deens v. Western Maryl and Railway Conpany, 247 M.

95, 100, 231 A 2d 514 (1967). . . . A conprehensive discus-

sion of the consortiumclaimwas set forth by this Court in

Deens in which we held that damage to the marital relation-

ship is a conpensable injury. W further concluded that a

consortiumclaimnmust be filed jointly by a couple and
tried

concurrently with the claimof the physically injured
spouse

in order to avoid duplication of awards.

Gaks v. Connors, 339 Mi. 24, 33 (1995).

Here, the identity of the parties elenent is established by Mary-
land's rule that a | oss of consortiumclai mbelongs to the
husband and

wife jointly and may only be brought in a joint action. This rule
pl aces Theodore and Alexis in privity, extends the reach of res
judi -

cata to Theodore, and satisfies the identity of the parties
requirenent.

See Kutzik, 730 F.2d at 151 (holding that privity establishes
identity

of the parties elenment). Mreover, in this case, equity favors

t he appli -

cation of res judicata to the loss of consortiumclaim Theodore
was

aware of the show cause proceedi ng; Al exis and Theodore had both
filed for bankruptcy in a joint petition; and Al exis consciously
chose

to proceed under 362(h), an action that permitted the addition of
t he

damages claimthey | ater brought.
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